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§325.1 Scope.

This part contains regulations for
issuing export trade certificates of re-
view under title 111 of the Export Trad-
ing Company Act, Pub. L. 97-290. A
holder of a certificate of review and the
members named in the certificate will
have specific protections from private
treble damage actions and government
criminal and civil suits under U.S. Fed-
eral and State antitrust laws for the
export conduct specified in the certifi-
cate and carried out during its effec-
tive period in compliance with its
terms and conditions.

§325.2 Definitions.

As used in this part:

(a) Act means title 11l of Pub. L. 97-
290, Export Trade Certificates of Re-
view.

(b) Antitrust laws means the antitrust
laws, as the term is defined in the first
section of the Clayton Act (15 U.S.C.
12), section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45) (to the ex-
tent that section 5 prohibits unfair
methods of competition), and any
State antitrust or unfair competition
law.

(c) Applicant means the person or per-
sons who submit an application for a
certificate.

(d) Application means an application
for a certificate to be issued under the
Act.

(e) Attorney General means the Attor-
ney General of the United States or his
designee.

(f) Certificate means a certificate of
review issued pursuant to the Act.

(g9) Control means either (1) holding 50
percent or more of the outstanding vot-
ing securities of an issuer; or (2) having
the contractual power presently to des-
ignate a majority of the directors of a
corporation, or in the case of an unin-
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corporated entity, a majority of the in-
dividuals who exercise similar func-
tions.

(h) Controlling entity means an entity
which directly or indirectly controls a
member or applicant, and is not con-
trolled by any other entity.

(i) Export conduct means specified ex-
port trade activities and methods of
operation carried out in specified ex-
port trade and export markets.

(J) Export trade means trade or com-
merce in goods, wares, merchandise, or
services that are exported, or are in the
course of being exported, from the
United States or any territory of the
United States to any foreign nation.

(k) Export trade activities means ac-
tivities or agreements in the course of
export trade.

() Member means an entity (U.S. or
foreign) or a person which is seeking
protection under the certificate with
the applicant. A member may be a
partner in a partnership or a joint ven-
ture; a shareholder of a corporation; or
a participant in an association, cooper-
ative, or other form of profit or non-
profit organization or relationship, by
contract or other arrangement.

(m) Method of operation means any
method by which an applicant or mem-
ber conducts or proposes to conduct ex-
port trade.

(n) Person means an individual who is
a resident of the United States; a part-
nership that is created under and exists
pursuant to the laws of any State or of
the United States; a State or local gov-
ernment entity; a corporation, whether
it is organized as a profit or nonprofit
corporation, that is created under and
exists pursuant to the laws of any
State or of the United States; or any
association or combination, by con-
tract or other arrangement, between or
among such persons.

(0) Secretary means the Secretary of
Commerce or his designee.

(p) Services means intangible eco-
nomic output, including, but not lim-
ited to—

(1) business, repair, and amusement
services,

(2) management, legal, engineering,
architectural, and other professional
services, and

(3) financial, insurance, transpor-
tation, informational and any other
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data-based services, and communica-
tion services.

(q) United States means the fifty
States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands,
American Samoa, Guam, the Common-
wealth of the Northern Mariana Is-
lands, and the Trust Territory of the
Pacific Islands.

§325.3 Applying for a certificate of re-
view.

(a) Place of filing. The applicant shall
submit an original and two copies of a
completed application form (ITA 4093-
P, OMB control number 0625-0125) by
personal delivery during normal busi-
ness hours or by first class mail to the
Office of Export Trading Company Af-
fairs, Room 5618, International Trade
Administration, Department of Com-
merce, Washington, DC 20230. Although
not required, the applicant should con-
sider using registered mail or some
other delivery method that provides
evidence of receipt.

(b) Contents of application. Any person
may submit an application for certifi-
cation. The application shall contain,
where applicable, the information list-
ed below. Some information, in par-
ticular the identification of goods or
services that the applicant exports or
proposes to export, is requested in a
certain form (Standard Industrial Clas-
sification [SIC] numbers) if reasonably
available. Where information does not
exist in this form, the applicant may
satisfy the request for information by
providing it in some other convenient
form. If the applicant is unable to pro-
vide any of the information requested
or if the applicant believes that any of
the information requested would be
both burdensome to obtain and unnec-
essary for a determination on the ap-
plication, the applicant should state
that the information is not being pro-
vided or is being provided in lesser de-
tail, and explain why.

(1) Name and principal address of the
applicant and of its controlling entity,
if any. Include the name, title, address,
telephone number, and relationship to
the applicant of each individual to
whom the Secretary should address
correspondence.
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(2) The name and principal address of
each member, and of each member’s
controlling entity, if any.

(3) A copy of any legal instrument
under which the applicant is organized
or will operate. Include copies, as ap-
plicable, of its corporate charter, by-
laws, partnership, joint venture, mem-
bership or other agreements or con-
tracts under which the applicant is or-
ganized.

(4) A copy of the applicant’s most re-
cent annual report, if any, and that of
its controlling entity, if any. To the
extent the information is not included
in the annual report, or other docu-
ments submitted in connection with
the application, a description of the ap-
plicant’s domestic (including import)
and export operations, including the
nature of its business, the types of
products or services in which it deals,
and the places where it does business.
This description may be supplemented
by a chart or table.

(5) A copy of each member’s most re-
cent annual report, if any, and that of
its controlling entity, if any. To the
extent the information is not included
in the annual report, or other docu-
ments submitted in connection with
the application, a description of each
member’s domestic (including import)
and export operations, including the
nature of its business, the types of
products or services in which it deals,
and the places where it does business.
This description may be supplemented
by a chart or table.

(6) The names, titles, and responsibil-
ities of the applicant’s directors, offi-
cers, partners and managing officials,
and their business affiliations with
other members or other businesses that
produce or sell any of the types of
goods or services described in para-
graph (b)(7) of this section.

(M) (1) A description of the goods or
services which the applicant exports or
proposes to export under the certificate
of review. This description should re-
flect the industry’s customary defini-
tions of the products and services.

(i) If it is reasonably available, an
identification of the goods or services
according to the Standard Industrial
Classification (SIC) number. Goods
should normally be identified accord-
ing to the 7-digit level. Services should



